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8:30 a.m. Welcome 

David Hilgers, Partner, Husch Blackwell 
 

8:35 a.m. 
 
 
 
 

Moderator 
 

 

Will You Still Love Me Tomorrow, Post-Breach?   
Case study on how to deal with breaches within your entity and the ultimate consequences to 
your business model.  

 
 
 
Peter Enko 
Partner, Husch Blackwell 
816.983.8312 
peter.enko@huschblackwell.com 
 
Healthcare clients depend on Pete for his valued advice in health law, information management, 
privacy and security matters. He frequently counsels clients on contracting, research 
compliance, fraud and abuse, managed-care, medical staffing, Medicare/Medicaid, patient care, 
operational and transactional issues. He is fully immersed in the regulatory complexities 
surrounding the Emergency Medical Treatment and Active Labor Act (EMTALA), the Health 
Insurance Portability and Accountability Act and the Health Information Technology for 
Economic and Clinical Health Act. Pete also has experience in advising clients in areas such as 
the Sunshine Act, nursing licensing, pharmacy licensing, and 340B drug pricing program 
compliance.  

Before joining Husch Blackwell, Pete was an assistant general counsel for the Missouri 
Department of Mental Health and was assistant professor of psychiatry and law at the 
University of Missouri-Kansas City School of Medicine. 
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James Gilman 
General Counsel, Methodist Healthcare Systems 
 
James Gilman has practiced law for 23 years, always at the confluence of medicine and law. He 
has been general counsel for Methodist Healthcare System of San Antonio Ltd. LLP since 
2008. Before joining the Methodist System, he served in a variety of legal and executive roles 
within the health care industry. 

Gilman is a frequent lecturer for physician and health care associations. He taught for seven 
years as an adjunct professor in the Trinity University masters of healthcare administration-
executive program and has served on the boards of several health care institutions as well as 
those of community organizations. He is one of about 50 attorneys board certified in health law 
by the Texas Board of Legal Specialization and serves on that board's Health Law Exam 
Commission. Gillman earned his law degree from the University of Texas; his undergraduate 
degree is from the University of Dallas.  

 

 

David Phillips 
Managing Director, Berkeley Research Group 
512.431.6219 
dphillips@thinkbrg.com 
 
David Phillips brings more than 25 years of information technology experience and has advised 
U.S. military, Fortune 100 clients, and foreign governments on information security risk 
programs, IT network security architecture, and regulatory compliance. 

Mr. Phillips developed a growing professional service business inside a multinational 
networking corporation focused on cyber security, protecting clients’ intellectual property and 
customer data, and securing networks to allow for resilient IT infrastructure in the face of cyber-
attacks. His clients have included multibillion-dollar businesses in the retail, finance, 
manufacturing, oil and gas, and healthcare verticals. He has worked with global enterprises to 
measure and mature their security capabilities across people, process, and technology across 
levels from technology management to security awareness and security cultural transformation. 

Mr. Phillips has extensive experience in IT governance, risk, and compliance (IT-GRC); IT 
security program development; IT security metrics; international standards such as ISO 27001, 
ISO 27005, and ISO 31000; and industry frameworks including HIPAA, PCI, NERC, and NIST 
guidelines. 

 
 

 

Deborah Hiser 
Partner, Husch Blackwell 
512.703.5718 
Deborah.hiser@huschblackwell.com 
 
As a member of the firm's Healthcare, Life Sciences & Education team, Deborah focuses her 
practice on representing physicians, behavioral health providers, hospitals, ambulatory surgery 
centers and multispecialty clinics in operational and regulatory matters. She is experienced in 
peer review, including development of peer review policies and procedures, and representation 
of both physicians and providers in peer review hearings. She regularly serves as a hearing 
officer and mediator in dispute resolutions between hospitals and medical staff and is a Certified 
Mediator and specializes in HIPAA.  

With a master's degree in social work, Deborah particularly enjoys using her counseling skills to 
resolve conflicts before they develop into matters of litigation.  
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Healthcare M&A in 2016:  
Perspectives from Buyers and Sellers 
Key business and regulatory considerations that are driving the current market for mergers and 
acquisitions in healthcare.  

 
David Hilgers 
Partner, Husch Blackwell 
512.703.5739 
david.hilgers@huschblackwell.com 
 
A member of Husch Blackwell’s Healthcare, Life Sciences & Education team, David has 
practiced law for more than 40 years. His primary focus is on healthcare, corporate, and 
administrative law. David represents healthcare providers, including physicians, dentists, health 
systems, managed-care organizations, long-term care facilities, multispecialty groups, hospitals, 
hospital districts and community mental health and mental retardation centers. 
 
 
 
 

 

Andy Demetriou 
Managing Director, Berkeley Research Group 
213.261.7703 
ademetriou@thinkbrg.com 
 
Andrew Demetriou is a strategic advisor with extensive experience in the healthcare industry. 
He has worked with nonprofit and for-profit hospitals and hospital systems, health plans, 
physician organizations, and specialty services providers, which rely on his advice in strategic 
transactions, including network and healthcare delivery system development, merger and 
acquisition transactions, regulatory compliance matters, and corporate governance. 

Mr. Demetriou is a nationally recognized author and speaker on topics including legal issues 
affecting the healthcare industry, corporate transactions, corporate governance, corporate 
compliance, legal and business ethics, and professional responsibility. He has presented at 
nearly 100 conferences sponsored by a wide range of leading healthcare associations and bar 
groups. His writing has appeared in publications of the American Bar Association, American 
Health Lawyers Association, Bureau of National Affairs, American Lawyer Media, and Los 
Angeles County Bar, and include “Healthcare Integration: Structural and Legal Issues,” 
published as part of the BNA Health Law & Business Series (with Thomas E. Dutton). 

 

 

Michael Sullivan 
Managing Director, Berkeley Research Group 
646.205.9342 
msullivan@thinkbrg.com 
 
Mike Sullivan specializes in buy-side healthcare mergers and acquisitions and has more than 
20 years of healthcare experience in operations, business development and consulting.  

Mr. Sullivan joined the Marwood group in late 2006 shortly after the inception of a 
consulting/advisory practice. Thereafter he had full responsibility for creating and directing the 
firm’s business development strategy with private equity firms. That practice became a leading 
provider of consulting services for the portion of the private equity community that invests in US 
based healthcare. Mr. Sullivan maintains relationships with 1,000’s of individuals from the 
private equity, leveraged finance and the investment banking community. He and the team he 
led engaged in projects to more than 250 private equity firms over an 8 year period. These firms 
include roughly 90% of the growth equity and buy-out funds that are committed to investing in 
US based healthcare services. 
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10:05 a.m. 

 
 
 
15 Minute Break 
 
 
 

10:20 a.m. 
 
 

Moderator 
 

 
 

False Claims – Law, Reality and Handling “Due Diligence” 
Hear from professionals regarding the current regulatory environment 
 
 
 
Brian Flood 
Partner, Husch Blackwell 
512.370.3443 
brian.flood@huschblackwell.com 
 

Brian is a partner in the firm’s Healthcare, Life Sciences & Education industry team. Prior joining 
Husch Blackwell, Brian was a national consultant in the health care industry with a Big Four 
accounting and consulting firm. His clients have included Fortune 100 to Fortune 1000 
companies, as well as healthcare organizations nationwide. Before entering private practice, he 
served as an Inspector General for the Health and Human Services system of Texas, a one-
year appointment to the Centers for Medicare & Medicaid Services Medicaid Integrity Program 
Advisory Committee and the Medicaid Integrity Audit Program Beta Group. Additionally, he was 
a prosecutor for nearly ten years.  

Brian’s background also includes work as prosecutor, a regulator and leader in government, a 
consultant for industry and counsel for the accused. He has more than 14 years of experience 
in national guidance committees, serving on boards of directors and in legislation creation or 
interpretation. He has more than nine years of experience as a prosecutor in banking, 
insurance, securities, healthcare, organized crime, general crimes and white-collar crime. He 
has Big Four consulting experience from serving as a leader in KPMG LLP’s national risk and 
compliance, investigation, and state and federal government practices and as an international 
consultant in healthcare, the Foreign Corrupt Practices Act (FCPA) and other regulatory and 
compliance industry matters. Brian also has experience in advising on Sunshine laws. 

Brian is licensed as a Certified Inspector General (CIG), Accredited Health Care Fraud 
Investigator (AHFI), Certified Fraud Specialist (CFS) and is Certified in Healthcare Compliance 
(CHC).  
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Patrick Coffey 
Partner, Husch Blackwell 
312.523.2080 
patrick.coffey@huschblackwell.com 
 
Patrick Coffey is a partner on the firm’s Healthcare, Life Sciences & Education industry team. 
He has more than 30 years of experience successfully representing corporations and 
individuals in a wide range of investigations and enforcement matters brought by federal, state 
and foreign government authorities. Pat’s practice concentrates on criminal, civil and 
administrative proceedings and the defense of claims under the False Claims Act, including qui 
tam whistleblower actions. 

Pat represents clients in matters involving regulation of the healthcare industry, as well as the 
defense of civil and criminal investigations and trials involving securities enforcement, tax fraud, 
banking and financial fraud, Foreign Corrupt Practices Act (FCPA), antitrust, export and trade 
regulation, government procurement, environmental, and government contract laws and 
regulations. 

Pat also leads sensitive internal investigations for corporate clients, including boards of 
directors and audit committees, and counsels clients on the design and implementation of 
effective corporate compliance and ethics programs in a variety of industry and business 
sectors. He has led settlement monitoring and other significant internal compliance oversight 
engagements. In business litigation, Pat represents corporations, directors and officers, and 
other business concerns in breach of contract, fraud, securities fraud, hostile work environment, 
retaliation, negligence, product liability and business tort cases. 

 

 

Julie Nielsen 
Managing Director, Berkeley Research Group 
813.964.3162 
jnielsen@thinkbrg.com 
 
Julie Nielsen is a Managing Director in the Health Analytics practice at BRG where she 
specializes in providing dispute resolution, litigation support, forensic investigation and data 
analysis services to health care entities and their legal counsel. Her more than 20 years of 
consulting experience span a variety of payers, providers and manufacturers, including 
hospitals, physicians, clinical laboratories, pharmacies, managed care organizations, health 
plans, third party administrators, pharmacy benefit managers, and pharmaceutical and medical 
device manufacturers. Ms. Nielsen primarily advises clients and their counsel with addressing 
liability, economic damages and class certification issues related to investigations, litigation and 
disputes. 

Much of Julie’s work is focused on assessing internal controls and regulatory compliance risks 
under Medicare, Medicaid and commercial contracts and assisting clients that are facing 
allegations of violations of the False Claims Act, Anti-kickback Statute or other legal, regulatory, 
or contractual requirements. Julie has detailed knowledge of the billing, payment, financial and 
other transactional data systems maintained by various parties in the healthcare system. She 
specializes in marrying key transactional data, such as health care claims and member eligibility 
data, with her expertise in billing, coding, claims processing and reimbursement. This enables 
her to provide her clients with a more global view of the issues or allegations and enhances the 
ability to develop timely, independent and supportable conclusions and opinions. 
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Value-Based Reimbursements: It’s Here! 
Learn how value-based reimbursement is impacting providers as the government rolls out 
bundling programs and enhanced quality based reimbursement approaches.  
 
 
 
Kris Kwolek 
Partner, Husch Blackwell 
512.479.9716 
kris.kwolek@huschblackwell.com 
 
Kris practices within Husch Blackwell’s Healthcare, Life Sciences & Education industry team. 
His legal knowledge has helped a wide array of healthcare providers and entities identify 
potential regulatory risk in ongoing operations and proposed transactions and structure such 
operations and transactions to achieve a desirable outcome while minimizing regulatory risk.  

Kris’ first exposure to healthcare law came early in his legal career where, unexpectedly, his 
engineering background provided him with the tools to assist hospitals in analyzing large 
volumes of data related to Medicaid supplemental funding to obtain more favorable funding 
determinations from the Texas Health and Human Services Commission. His work in this area 
led to representation of a wide array of healthcare providers and entities in business and 
regulatory matters. 
 
 
 

 

Greg Russo 
Managing Director, Berkeley Research Group 
202.480.2662 
grusso@thinkbrg.com 
 
Greg Russo specializes in providing strategic advice to healthcare organizations through his 
use of complex data analyses and financial modeling. His clients typically seek his expert 
understanding of the regulatory environment in which healthcare organizations operate. Mr. 
Russo primarily focuses on harnessing the wealth of information available in large, multi-part 
data sets to bring results and insights to clients with complex, unstructured issues. He utilizes 
this data in providing clients with strategic advice as it relates to damage calculations, 
government investigations, internal investigations, business planning and provider 
reimbursement.  

In his 15 years of experience, Mr. Russo's services have related to both litigation and non-
litigation issues. His clients most often include health insurers and provider organizations; 
however, over his career clients have spanned the healthcare continuum to include state 
agencies, federal agencies, and life sciences companies. 

 
 
 
11:50 a.m. 

 
 
Closing Remarks 

 
 
 
 
 
 
 
 

This program has been approved for 3.5 hours of Texas CLE credit, course number 901360884 
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Will You Still Love Me 
Tomorrow, Post Breach?

James Gilman, GC, Methodist Healthcare
Deborah Hiser, Partner, Husch Blackwell
David Phillips, Managing Director, BRG

Moderator: Pete Enko, Partner, Husch Blackwell
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Scenario 1
“Missing Laptop/Flash Drive”

Your company has discovered a laptop missing. 
It was likely stolen overnight from
an unlocked treatment room. 

It’s not clear if the thief's motive was to steal 
the equipment or the data. 

Laptop contained 1,000 
patient treatment 

records (certainly PHI).

It’s unclear what 
other information 
may have been on 
the device as there 
was no backup.

Also, the laptop’s 
hard drive was not 

encrypted.

• UMMC and 
OHSU fined 
$2.7M

• Cancer Care 
Group fined 
$750K
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Scenario 2
“Phishing Attack Leads to Ransomware”

Your organization’s employees fell for a phishing 
attack that exposed computer access 

credentials. 
Shortly after the attack, ransomware began 

locking up critical systems and
demanding payment. 

Five employee account 
credentials were 

stolen. Two employees 
had remote (VPN) 

privileges. 

Critical computer 
systems are each 
encrypted with an 
attacker’s key.  
10 bitcoins 

demanded per key.

IT says backups are 
current as of last 
night but 24 hours 
will be needed to 
restore the infected 

systems.

• Hollywood 
Presbyterian systems 
off line for 3 days.

• MedStar Health 
systems taken down 
for 200,000 patients.
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Scenario 3
“Patient Data Misuse & Exploitation”

A local news agency reveals a politician’s  
medical condition is worse than

previously revealed. 

Leak of sensitive patient information is
traced to your hospital staff.

An internal 
investigation confirms 
an ER employee was 
accessing patient data 
for cases to which he 
wasn’t assigned.

The investigation 
found that the 

employee accessed 
10 records over the 
course of 2 months. 

Hospital must assess 
whether to  notify 

impacted patients and 
how to create culture of 

privacy within 
workforce.

• UCLA Medical Center 
pays $865,500 for 
employee breaches.

• Orlando Health 
employee accesses  
patient records after 
nightclub attack.
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Questions
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Healthcare M&A in 2016: 
Perspectives from Buyers 

and Sellers
David Hilgers, Partner, Husch Blackwell

Michael Sullivan, Managing Director, BRG
Andrew Demetriou, Managing Director, BRG
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A Powerful Tailwind
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A Powerful Tailwind
U.S. Health Expenditures 2013-2023
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2016 Election Likely to Result in 
Divided Government and Sector Stability
 Most likely outcome of the 2016 election is divided 

government with a Democratic President, a Republican 
House and a “toss-up” Senate that is near 50-50. 

 Divided government is positive for healthcare as it would 
preserve the increased spending of the ACA and 
preserve very close to the current high levels of federal 
healthcare spending for at least another 5 years and 
probably 10+ years

 Modest deficit reduction involving healthcare policy 
would remain a possibility but would be limited to 
marginal adjustments to current Medicare payment 
systems—not fundamental policy shifts 
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2016 Election Likely to Result in 
Divided Government and Sector Stability
 The downside risk, albeit unlikely, of the 2016 election is a 

Republican sweep 
 Republicans would be likely to enact cuts to Federal 

healthcare spending without reversing Medicare reductions in 
ACA such as the annual productivity reduction

 Impact of changes would be in 2018 and beyond
 Unlikely to directly target Medicare physician or pathology lab 

payments 
 Republicans likely to target Medicaid for spending reductions 

– contraction of Medicaid coverage expansion generated by 
the ACA

 Managed care penetration in Medicare and Medicaid could 
be accelerated by the spending reductions
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Continued March toward Value Based 
Purchasing 
 PQRS: A reporting program that gages the quality of care in

Medicare. Beginning in 2015, the program will apply a
negative payment (-1.5% rising to -2%) adjustment to
individual EPs and PQRS group practices who did not
satisfactorily report data on quality measures in 2013. The
penalty will continue with the same two-year cycle until it is
subsumed into the MIPS structure in 2019.

 Meaningful Use: Beginning in 2015, eligible professionals
who do not successfully demonstrate meaningful use will be
subject to a payment adjustment. The payment reduction
starts at 1% and increases each year that an eligible
professional does not demonstrate meaningful use, to a
maximum of 5%. Meaningful use will be subsumed by MIPS
in 2019.
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Continued March toward Value Based 
Purchasing
 Value Based Purchasing Modifiers: Payments subject to

adjustment based on performance. Applies to practices with 100+
physicians in 2015, 10+ in 2016, and 1+ in 2017. VBP will be
subsumed by MIPS.

 Payment Modifiers: Through payment modifiers, payment for a
service is adjusted because of special circumstances such as
assisting a procedure, multiple procedures and pre-operative
management.

 Non-physician Practitioners: Services billed separately and
provided by non-physicians (e.g. nurse practitioners) are paid at 85
percent of physicians’ fees. Non-physician practitioners under the
direct supervision of a physician may bill “incident to” at the full fee
schedule rate.
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4 Sectors to Watch

 Outpatient Behavioral Health treatment will be the 
treatment choice of payers for years to come

 Physician practices will be an appealing opportunity 
o Although many of factors, both regionally and by 

specialty, impact the outlook
 Hospice payments will remain stable, with upside for 

efficient providers and insulation from capitation risk
 Medicare Advantage 
 Includes Risk Adjustment (RA) related services
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M&A Activity in 2015
 1460 transactions, $563 Billion

– Long-term care , 24% of total volume—more than 
double the number of any other sector

– Physician practices, 78 transactions
– Hospital, 101 transactions
– Managed Care, 41 transactions, major 

consolidations—Molina, Kaiser/Group Health, 
Cigna/Anthem, Humana/Aetna

– Post Acute care—home health, rehab, long-term care
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M&A Activity in 2016
• First 6 months of 2016—approximately 460
• By sector in Q2 2016

• Physician groups,  27 deals, 11% of the volume, 
$6.7 billion
• One large transaction Amsurg/Envision

• Long term care, 87 deals,36% of volume, $2.3 billion
• Hospitals, 22 deals, 9% in volume $1.9 billion



© 2016 Husch Blackwell LLP and BRG Healthcare. All Rights Reserved.

©  2016  H usch  B l ack we l l  LLP  and  B R G H ea l thca r e©  2016  H usch  B l ack we l l  LLP  and  B R G H ea l thca r e

Drivers of Merger Activity
• Hospitals—mergers, joint ventures, affiliations, 

partnerships
• Financial weakness in independent hospitals
• Increased market share reduces per patient costs of 

population health management.
• Enhanced attraction from branding
• Market leverage
• Regional coverage
• Growth for sale
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Drivers of Merger Activity
 Insurance companies—

• increased market shares
• Diversification of lines of business
• improve operating efficiencies 
• Improve market leverage
• Improve profitability
• Human/Aetna, Cigna/Anthem
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Drivers of Merger Activity
 Physicians

– Fear of the Future
– Lack of physician leadership
– Need for negotiating leverage
– Raising capital for growth and infrastructure 

development.
– Other players have capital:  insurers, hospitals, 

venture capital
– Regulatory requirements are expensive and resource 

consuming
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BRG Healthcare Transaction Experience

Across 
Healthcare 
Sectors

Facilities 
(i.e., 

Hospital, 
Institution

al)
Provider‐
Outsource
d Services 
(i.e., HIT)

Payer‐/ 
Provider‐
Outsource
d Services

Distributio
n and 

Pharmacy

Products 
(Devices, 
Pharma)

Physician 
Groups
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Investment Focus Areas 

Venture Capital

• Typically focused on 
investing in early 
and developing‐
stage companies, 
often with a focus 
on technology. 
Companies are often 
not cash‐flow 
positive.

• Typically not a client.

Growth Equity/ 
Lower‐middle 
Market 
(small 
businesses)

• Invest in profitable 
companies but 
smaller companies 
to help management 
grow the business. 
Typically firms with 
under $40 million in 
revenue. 

Growth Equity/ 
Buyout in the 
Middle Market 
(most clients)

• Helping medium to 
large firms between 
$40 million and 
$1 billion in revenue 
grow organically and 
through acquisition. 
Often take a 
controlling interest.

Buyout (well‐
known PE funds)

• Very high‐profile 
acquisitions of very 
large, often 
multinational, 
companies that 
normally end up in 
the business news 
headlines. 

• Largest‐size 
transactions but 
lower volume. We 
have worked with 
several firms. 

Distressed

• Invest in debt 
securities of 
troubled 
companies.

• These funds 
are 
occasionally 
our clients, but 
not very often 
in today’s 
environment.
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Private Equity Considerations  
Firm Culture – “What’s Attractive”

Medium Risk

Invest heavily in services,  unlikely to 
include facility based but could in the 
right environment, willing to take 

government payer

High Risk

May include distressed and facility 
based, focus is on out of favor / less 

favorable healthcare sectors  

Low Risk

Try to avoid all direct reimbursement 
risk, focused on outsources services. 

Tech enabled.   

Moderate Risk

Prefer non government payer but will 
consider.  Willing to pay higher price to 

avoid perceived risk.

Risk

Reward
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Private Equity – Healthcare M&A

PE Identifies a
Target 
Company

Exclusivity, typically a 30‐
60 day period

3 to 12 Months

Investment 
Decision

Year 1 to  Year 5  ‐ Harvesting
(Performance & Market Conditions)

17

Post Transaction
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Typical Concerns for Buyers
 Market position and profitability
 Stability of seller organization
 Regulatory risks—compliance and long term trends in 

reimbursement
 Compatibility with other investments
 Commitment of Seller to participate in acquired company
 Availability of debt financing and cash flow to provide 

adequate coverage
 Is there an exit strategy?
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Concerns for Sellers
 Buyer’s lack of resources and expertise
 Buyer’s expectations on holding/turnover
 Loss of autonomy and independence
 Restrictions on ability to exit new company
 Lower than expected value of transaction
 Large holdbacks in purchase price/equity interests in 

continuing company
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Common Concerns in M&A
 Due Diligence Process

– Preparedness of Seller for process
– Buyer requirements

 Regulatory Considerations
– Licensure and provider status
– Investigation of potential compliance risks

 Antitrust Considerations
– Protection of competitively sensitive information
– Pre-merger review and potential challenges

 Non-competition and protection of investment
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Conclusions
 Trends in policy (such as the Affordable Care Act) and 

demographics will dictate continued strong M&A activity
 Increasing competition for deal volume may create 

issues
– Are there enough good deals to be had?
– What will happen to hospitals and physician groups 

that are unable to make deals? 
– Will deal activity threaten local providers in 

underserved areas?
 A premium will be placed on sophisticated advice to 

prepare buyers and sellers for M&A transactions.
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False Claims
Law, Reality and 

Handling “Due Diligence”

Patrick S. Coffey, Partner, Husch Blackwell
Julie Nielsen, Managing Director, BRG
Moderator: Brian Flood, Partner, Husch
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Developing Enforcement Trends in 
Health Care Investigations/Litigation
 Developing Legal Trends

– Yates Memo
– Escobar Decision and Implied Certification
– Swoben Decision

 Example
– Impact of Escobar and Swoben on Physicians under 

Medicare Risk Adjustment
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Investigating Potential Healthcare Fraud 
Issues Post-Yates and 60-Day Rule
 Impact on Discovery and Cooperation

– Involvement of individuals from the start
– Representation of individuals
– Impact on cooperation credit

 60-Day Rule and 6-Month Timeline Implications
 Individuals Named in Settlements

– Tuomey
– North American Healthcare, Inc.
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Data Analytics

 Government Use 
of Data Analytics

 Using Data 
Analytics to 
Respond 
to Allegations

 Debate over 
Use of Extrapolation
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How to Avoid Whistleblowers
 Internal Management of Complaints
 Conducting an Investigation

– How
– Who
– When

 Feedback Loop
 When to Disclose
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Value-Based 
Reimbursement:  It’s Here!

Kris Kwolek, Partner, Husch Blackwell
Greg Russo, Managing Director, BRG
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Introduction
We will focus on two types of value-based reimbursement 
which are garnering significant discussion due to recent 
and near-future implementation: 
 Comprehensive Care for Joint Replacement (CJR)

– Implements service bundling
 Medicare Access and CHIP Reauthorization Act of 2015 

(MACRA)
– Implements Merit-based Incentive Payment System 

(MIPS) and Advanced Alternative Payment Model 
(APM)
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What is Value-Based Reimbursement?
Current strategy to align provider incentives with the goals 
of the healthcare system including: high quality, patient 
satisfaction, and reduction of cost
 Evolution of “pay for performance” or “P4P” 
 Shifting from paying for certain actions (i.e. performing 

vaccinations) to quantifying and paying for quality (i.e. 
patients are healthier)
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CMS Value-Based Reimbursement Goals
 Programs that align financial incentives for health care 

providers with increasing the quality of care delivered to 
Medicare beneficiaries

 These programs should support CMS’s three-part aim:
– Better care for individuals
– Better health for populations
– Lower cost

 Why are value-based reimbursement programs important to 
CMS?
– Helping CMS move toward paying providers based on the 

quality, rather than the quantity of care they give patients
– Healthcare cost increases are unsustainable
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Medicare’s Bundling Programs
BPCI CJR

Start Date 4/1/2013 4/1/2016

Care Covered Various MS‐DRGs Hip & Knee Replacements

Who is 
participating?

1,574 participants Providers in 75 MSAs spread 
throughout 35 states

Providers Included Depends on bundled model Standardized for entire program to 
include acute, post‐acute, 
physicians, etc.

Waivers Certain waivers allow for 
exceptions related to incentive 
payments, internal cost savings, 
gainsharing, and self‐referrals

Certain waivers to allow for 
collaboration, but less expansive 
than ACO waivers

Payments Retrospective and prospective
options although most providers 
choose retrospective

Hospital specific target prices set 
by CMS that are trued‐up 
retrospectively
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Medicare’s Proposed Bundles
 CMS released proposed rules in July seeking to expand 

Medicare’s bundling experiment
 The proposed rules:

– Expanding the CJR program by adding hip/femur 
surgeries into the existing structure

– Creating a similar program for cardiac care 
 Defined as heart attacks or bypass surgery
 Phased approach limiting upside and downside 

risk for providers
 Set to begin July 1, 2017 (pending final rules)
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Target Price:  Relies on Historical Data
Data Relied Upon

Year 1 2016 2012 to 2014

Year 2 2017 2012 to 2014

Year 3 2018 2014 to 2016

Year 4 2019 2014 to 2016

Year 5 2020 2016 to 2018

Performance Year

©  2016  H usch  B l ack we l l  LLP  and  B R G H ea l thca r e©  2016  H usch  B l ack we l l  LLP  and  B R G H ea l thca r e

Target Price:  Phased Approach
Census Divisions
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CJR Arrangement Structure
 “Participant hospitals in the model might want to engage 

in financial arrangements to share reconciliation 
payments or hospital internal cost savings or both, as 
well as responsibility for repaying Medicare”

 CJR Sharing arrangement – written agreement that 
shares only the following 
– CJR reconciliation payments 
– the participant hospital’s internal cost; and 
– the participant hospital’s responsibility for repayment

 Payment to CJR collaborator = gainsharing payment
 Payment by CJR collaborator = alignment payment
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Impact of CJR
 Medicare has shown dedication to this payment model in 

the recently released proposed rules expanding CJR
 All providers need to consider with whom they partner in 

the care continuum as CJR does not allow for flexibility 
like BPCI

 CJR creates more complicated arrangements between 
providers and hospitals
– Incentivizes hospitals to rely on captive groups
– Drives business to larger groups that may be better 

positioned to make alignment payments
 Limitation on access?
 Increased antitrust risk?
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Winners/Losers in CJR: Modeled Year 4 Results

©  2016  H usch  B l ack we l l  LLP  and  B R G H ea l thca r e©  2016  H usch  B l ack we l l  LLP  and  B R G H ea l thca r e

Impact of BPCI

“There have been modest reductions in 
Medicare episode payments for select 
clinical episode groups with isolated 

instances of quality declines and fewer 
instances of increased quality”

Source:  The Lewin Group.  “CMS Bundled Payments for Care Improvement Initiative Models 2-4:   Year 2 Evaluation and Monitoring Annual 
Report.”  August 2016.
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Bundling Legal Authority
 Current programs are demonstration programs with 

limited number of participants
 Authority for demonstrations established by Section 

1115A of the Social Security Act
– Establishes a Center for Medicare and Medicaid 

Innovation (CMI)
 The purpose of the CMI is to test innovative 

payment and service delivery models to reduce 
program expenditures under the applicable titles 
while preserving or enhancing the quality of care 
furnished to individuals under such titles.
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Bundling Future
 Trends suggest more bundling programs likely
 SSA 1115A gives CMS broad authority to operate 

demonstrations
– CMS “may elect to limit testing of a model to certain 

geographic areas”
– CMS shall terminate or modify a demonstration unless

quality improves without cost increase, costs decrease 
without quality decrease, or quality increases and costs 
decrease

– CMS may, through rulemaking, expand (including 
implementation on a nationwide basis) the duration and 
the scope of a model that is being tested

 Must report to Congress annually
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MACRA Overview
 Repeals the Medicare sustainable growth rate (SGR) 

methodology for updates to the physician fee schedule (PFS)
 Implements near-zero growth going forward (2016-2019 = 

0.5%; 2020-2025 = 0%; 2026 – forward = 0.25% or 0.75% 
depending on track)

 Creates two new payment tracks:  
– Merit-based Incentive Payment System (MIPS) 
– Advanced Alternative Payment Model
– First of five performance periods began April 1, 2016

 Status – Proposed Rule (May 9, 2016)
– Final rule likely in November 2016
– Start date of January 1, 2017 proposed with payment 

adjustments in 2019
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Public Comment on MACRA
I am a Texas physician who is extremely disappointed and disillusioned with the Centers for Medicare & Medicaid 
Services' draft rule to implement the Medicare Access and CHIP Reauthorization Act (MACRA). Physicians as a 
profession and individually are dedicated to constantly improving the quality of care we provide. But as I read it, this rule
will wreak havoc with my practice while offering absolutely no evidence that it will do anything to improve patient care. 

Here are my recommendations:

Since you won't finalize the rules until on or around Nov. 1, 2016, the Jan. 1, 2017, start date is completely 
unreasonable. Physicians need at least a six-month deferment to prepare our practices and processes for all the 
changes MACRA is demanding. Please begin the first period on July 1 and end it on Dec. 31. This deferment will be 
particularly critical for small practices.

Set the Low-Volume-Threshold high enough to exempt physicians who have no possibility of a positive return on their 
investment in the cost of reporting. The ongoing cost of reporting, on the quality measures alone, is more than $10,000 
per year per physician, and physicians who undertake the reporting efforts can, on average, expect to avoid penalties 
but not earn incentives, Therefore I urge you to set the Low-Volume-Threshold in 2019 at $250,000 of Medicare 
revenue. At that amount, the avoided penalties at 4 percent would approximately equal the $10,000 cost of reporting. 
Below that amount there is no likely return that exceeds the costs of reporting. Below that amount, I urge you to make 
Merit-Based Incentive Payment System (MIPS) reporting optional, but exempt from any penalties the physicians who 
attempt to comply.

Keep it simple. Reduce the proposed program requirements, simplify the scoring of each MIPS category, and 
establish a more equitable point system among all physicians and other eligible clinicians.
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Further Comment
Establish objective and timely measurement and reporting systems that are simpler and less costly than those 
required under current programs like PQRS and meaningful use. The focus should be improving care for all 
Medicare patients, not creating yearly physician winners and losers with payment affected two years after 
care has been delivered.

Use quality metrics that capture those activities that are under the physician's control and have been shown to 
improve quality of care, enhance access-to-care, and/or reduce the cost of care. The focus should be on 
metrics that are most meaningful to our practices and our patients, not on what will result in the best "score."

Make feedback reports available during current reporting periods so that we physicians can correct errors and 
omissions in a timely fashion. Make the reports easy to access and understand, and include a process for 
physicians to request and implement revisions when data are incorrect.

Require electronic health records vendors to build and maintain products that meet federal specifications. 
Don't force us to have to vouch for their products. Don't force physicians to purchase and constantly upgrade 
expensive and often-balky systems.

In conclusion, I am dedicated to the goal of improving the quality and cost-effectiveness of the care I provide 
to my patients. Your proposed MACRA rule, however, will take medicine in the total opposite direction. Please 
chart a different course of action. Please take the time necessary to ensure that this new law supports and 
enhances the physicians who provide the medical care to our nation's 54 million Medicare beneficiaries. 
Please stop moving down a path that threatens to plow under tens of thousands of physician practices and 
needlessly create an access crisis for patients covered by Medicare.
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MIPS
 Combines some aspects of existing programs (Physician 

Quality Reporting System, Value-Based Payment 
Modifier, and Meaningful Use) into one program

 Applies to almost all physicians, physician assistants, 
nurse practitioners, clinical nurse specialists, certified 
registered nurse anesthetists, and groups that include 
such clinicians

 Excludes clinicians that:  
– qualify for APM
– have low-volume ($10,000 or less in Medicare 

charges and 100 or fewer Medicare patients)
– First year billing Medicare
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MIPS Scorecard
Quality

• Draws from PQRS to minimize 
administrative burden

• Clinician reports at least six measures 
including one cross‐cutting measure and 
at least one outcome measure

Resource Use

• Based on administrative claims data ‐ no 
additional data submission

• Intended to provide clinicians with the 
information they need to provide 
appropriate care to their patients and 
enhance health outcomes

Clinical Practice Improvements

• Clinicians receive credit toward scores for 
participating in APMs (50%) and Patient‐
Centered Medical Homes (100%)

• Measures include: expanded practice 
access, population management, care 
coordination,  participation in APM, etc.

Advancing Care 

• Builds on the foundational objectives of 
the HITECH Act and encourages health 
information exchange 

• Replaces CMS EHR Incentive Program 
“meaningful use”

• Not all‐or‐nothing like meaningful use
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MIPS Scoring
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APM
 Pays providers a 5% annual bonus from 2019-2024 if the provider:

– Participates in an APM
– Has a significant share of their Medicare revenue and/or patients in 

contracts that include two-sided payment risk (e.g. Next Generation 
ACO program)

– Uses certified EHR

 Advanced APMs include
– Medicare Shared Savings Program Tracks 2 and 3 
– Next Generation ACO Model 
– The Oncology Care Model Two-Sided Risk Arrangement 
– Comprehensive End Stage Renal Disease (ESRD) Care Model 

(Large Dialysis Organization Arrangement) 
– Comprehensive Primary Care Plus (CPC+) 
– Certain commercial contracts with sufficient risk, including Medicare 

Advantage (starting in 2021) 
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APM Financial Risk
 Marginal risk - the percentage of the amount by which 

actual expenditures exceed expected expenditures for 
which an APM Entity would be liable under the APM
– At least 30%

 Minimum loss rate - the percentage by which actual 
expenditures may exceed expected expenditures without 
triggering financial risk
– Cannot exceed 4%

 Total potential risk - the maximum potential payment for 
which an APM Entity could be liable under the APM
– At least 4%
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APM Payment Thresholds
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APM Patient Count Threshold
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APM Calculations
 Qualification thresholds calculated using data from all of 

the providers in the APM
 Currently just Medicare but starting in 2021 will include 

Other Payer Advanced APMs
 Medicare advantage

– Not automatically an APM but may qualify for Other 
Payer Advanced APM

– Incentive payment only based on Medicare Part B 
(Medicare Advantage payments not included)
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Making the MIPS or APM decision
 Do anything at all?

– Consider costs of implementation and payor mix 
 What measures will be reported?

– Consider ease of reporting and likelihood of success
 How is reporting accomplished?

– Must assess existing capabilities including 
considerations of third party vendors and whether 
reporting as a group or individually

 What changes for internal compensation?
– Adjust compensation agreements to reflect penalties 

and bonuses
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MACRA:  Effect on the Industry

Source:  CMS.  “The Medicare Access & CHIP Reauthorization Act of 2015, Path to Value.”
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MACRA:  Effect on the Industry
 Upside and downside risk increase significantly started in 2019

Source:  CMS.  “The Medicare Access & CHIP Reauthorization Act of 2015, Path to Value.”
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MACRA:  Is it the future?
 The short answer:  Yes
 The long answer:

– Reimbursing for value/quality is clearly a goal of 
Medicare and many commercial payers are showing 
interest

– Provisions in the program allow for sophisticated and 
efficient providers to garner more reimbursement

– The elimination of the much demonized Sustainable 
Growth Rate formula is seen as a good thing by many 
people from a variety of different constituencies



For the forseeable future, enforcement related activities will continue to touch on a span of healthcare organizations as a result of 
whistleblower complaints and other triggers for governmental inquiry. These matters will range from criminal investigations (including 
the use of search warrants) to civil investigative demands accompanying whistleblower or qui tam litigation filed under the False 
Claims Act. Subjects of investigation will continue to include arrangements between providers raising Stark Law and Anti-Kickback 
issues, failures to return overpayments, and other alleged wrongdoing in connection with government reimbursement programs.

The following guidelines are intended to guide healthcare organizations in the event government investigators, e.g., FBI or OIG 
agents or other federal or state investigators, arrive at a facility seeking documents or interviews. The manner in which your 
organization handles these initial contacts largely sets the tone and stage for the entire course of a government probe.

If contacted by government representatives in connection with an investigation or enforcement proceeding, personnel should be 
polite and cooperative and consider the following best practices: 

Initial Contact with Investigators
 ¡ Request formal identification, e.g., a badge and/or picture identification card. Record the agent’s name and contact information.

 ¡ Immediately notify the General Counsel (GC), Corporate Compliance Officer or other corporate designee, of the agent’s presence.

 ¡ Ask the agent to wait for the GC or other corporate designee to arrive.

 ¡ The GC or designee should show the agent into a private room and introduce himself/herself as the responsible contact for 
investigation requests and issues.

 ¡ Agents should be accompanied at all times while on premises.

Coordinated Handling of Investigation Requests
 ¡ Senior management and counsel should be immediately advised of the investigation or inquiry.

 ¡ The GC or designee should receive and handle all requests made by the investigating agent.

 ¡ The GC or designated official should coordinate with counsel before providing any response or records to government agents.

 ¡ The GC should establish a team to assemble responsive materials and commence an internal assessment of the issues under 
investigation.

 ¡ Based on the subpoena or any other information provided by the agents, the operational areas at issue should be identified and 
contacted so that relevant records are protected from loss or destruction with appropriate hold notices issued.

Questioning by Agents
 ¡ Agents may request to interview employees at work. These requests may come with no advance notice.

 ¡ Employees are not obligated to talk to agents and the organization has the right to restrict interviews to mutually convenient 
times and places.

RESPONDING TO HEALTHCARE  
ENFORCEMENT AUTHORITIES AT  
THE DOOR
Patrick S. Coffey, Partner, Healthcare, Life Sciences & Education



 ¡ If employees are requested to submit to questioning by an agent, they have the right to speak with an attorney before agreeing 
to an interview and to have the attorney present at the interview.

 ¡ The organization may elect to provide an attorney for employees prior to talking to the agent, or at other times during the investigation.

 ¡ All personnel dealing with government investigators should be cooperative and truthful regardless of whether they are under oath.

Government Requests for Documents and Warrants 
Subpoena:

 ¡ Agents often serve subpoenas that require the production of documents relating to the issues that are the subject of the probe.

 ¡ There is no requirement that documents be produced immediately and it is typical to arrange for an agreed timetable for the 
production of responsive documents.

 ¡ No records should be provided to agents without GC review and approval.

 ¡ Separate copies and an index should be made to accurately record any information provided in response to the subpoena.

 ¡ Do not copy or produce documents subject to the attorney-client or other privileges.

 ¡ The GC or other counsel may assist in the review of documents to confirm responsiveness to the subpoena, and to determine 
whether privileges apply.

 ¡ Once on notice of a governmental inquiry, no documents or electronic data should be destroyed or deleted without clearance from 
the GC or designee and appropriate hold notices should be issued.

Civil Investigative Demand:

 ¡ CIDs are increasingly issued to obtain records and even statements concerning matters under investigation.

 ¡ CIDs are regularly issued in cases where the government is investigating a whistleblower complaint in order to determine if the 
allegations are meritorious.

 ¡ Akin to subpoenas, CID responses are typically called for under specified timeframes that may be extended by agreement.

 ¡ No records should be produced in response to a CID without review and approval of the GC or other counsel for responsiveness 
and privilege.

 ¡ The GC and other counsel may seek to clarify the scope of the CID requests and nature of the investigative focus or concern.

 ¡ On receipt of a CID, no related documents or data should be destroyed or deleted without clearance by the GC or designee and 
appropriate hold notices issued.

Search Warrant:

 ¡ When executing a search warrant, agents are entitled to immediately seize responsive documents.

 ¡ Agents will provide a copy of the search warrant as well as an inventory of all seized items.

 ¡ The agents may take original documents and other items as specified in the warrant.

 ¡ Request time to have the GC or other designated official present during the search.

 ¡ If the agents will not wait, or if the appropriate officials cannot be located:

 – Review the warrant to understand the scope of the search authority.
 – Direct the agents to where records identified in the warrant are kept.
 – Monitor and note if agents take documents that exceed the scope of the warrant.
 – Inform the agents of any privileged documents and request that they be excluded from the search process.
 – Inform the agents if the removal of any original records will interfere with patient care.
 – Do not try to prevent or in any way obstruct the removal of records.
 – Do not interfere in any way with the agents’ execution of the search warrant.
 – Request copies of any original records being taken by the agents.
 – As to computers and related data, the GC or designee should request that the agents work with the organization to allow 

business operations to continue.
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The recent Department of Justice (DOJ) appointment of 
formal “compliance counsel” is a further reflection of DOJ’s 
serious concern about good compliance by healthcare and 
other business organizations. The new DOJ counsel, a very 
able compliance attorney with experience in business, will 
assist prosecutors in evaluating whether companies subject 
to investigation maintained effective corporate compliance 
programs at the time of the conduct giving rise to potential 
charges. The matter of existing and effective corporate 
compliance is considered by DOJ when making a decision on 
criminal enforcement. See DOJ Principles of Federal Prosecution 
of Business Organizations, http://www.justice.gov/sites/default/
files/dag/legacy/2008/11/03/dag-memo-08282008.pdf.

DOJ compliance counsel will now work with federal 
prosecutors to develop a framework for the evaluation of 
corporate compliance programs, including a set of criteria for 
evaluating effectiveness of compliance efforts within business 
organizations. In a related speech by Deputy Assistant Attorney 
General Leslie Caldwell, Chief of DOJ’s Criminal Division, it was 
stressed that DOJ remained focused on violations of law that 
were intentional and aggravated in terms of the conduct or its 
pervasiveness. AAG Caldwell also highlighted the role of the 
new compliance counsel in evaluating compliance programs 
on a case-by-case basis using existing compliance standards 
and guidance already set out by DOJ as well as in the Federal 
Sentencing Guidelines. See https://www.justice.gov/opa/
speech/assistant-attorney-general-leslie-r-caldwell-speaks-
sifma-compliance-and-legal-society#sthash.G0141PgY.dpuf.

As counsel move in response to the new DOJ emphasis on 
compliance and corporate enforcement to evaluate their 
company’s compliance program and related activities, we 
suggest that additional guidance is found in United States v. 
Merck-Medco Managed Care, LLC, 336 F.Supp.2d 430, 440-41 
(E.D. Pa. 2004). Indeed, in our view, the Medco case continues 
to correctly articulate the components that are required for an 
effective compliance program in the healthcare context.

Consider the following questions to confirm whether your 
compliance program will pass DOJ muster as effective:

1. Does your company have existing systems allowing 
directors and officers to reach informed judgments on 
compliance (In re Caremark)?

2. Does your company have a code of ethics?

3. Does your existing compliance program meet the 
essential elements of effective compliance as set forth 
in existing guidance and guidelines?

4. Does your company routinely evaluate the risk environment 
and conduct ongoing and focused audit, monitoring and 
reporting on those priority compliance subjects?

5. Does your company have an anonymous hotline, or 
other reporting mechanisms, that have been evaluated 
and confirmed to actually work?

6. Does your company adequately protect whistleblowers 
and other internal reporters?

7. Can the company demonstrate a record of proper 
response to detected violations, including documented 
investigations of reported problems?

8. Are there reports to the board of directors regarding 
compliance, compliance effectiveness and 
compliance investigations?

9. Is there due diligence supporting board of director 
disclosures as to the existence or lack of fraud?

If your company meets all of the above elements then it is well-
positioned to make the case for a demonstrated commitment 
to compliance that is meaningful and effective under 
prevailing DOJ standards.

For more information, please contact Patrick Coffey at  
patrick.coffey@huschblackwell.com or call (312) 523-2080,  
(847) 736-0231 (cell) or (414) 978-5538.

RESPONDING TO HEALTHCARE  
ENFORCEMENT AUTHORITIES AT  
THE DOOR
Patrick S. Coffey, Partner, Healthcare, Life Sciences & Education
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MANAGING THE THREAT OF WHISTLEBLOWER CONTROVERSY
Top 10 steps to reducing the risk of 
whistleblower controversy:
1. Culture Shift.  Whistleblower risk requires new thinking 

about employee recruitment and hiring practices including 
behavioral-based interviewing techniques together with 
focused employee engagement and management support 
to ensure that the business is generating and addressing 
reported issues in a timely and effective manner with 
feedback to reporters. Compliance needs to closely work with 
Human Resources on behavioral based interview questions 
and processes, as well as on exit interviewing processes.

2. Understand Whistleblowers.  It is critical to understand 
the drivers of whistleblower actions, the related employee 
concerns related to decisions to resort to external 
reporting, and the common deficiencies in the handling of 
compliance reports that prompt qui tam litigation. 

3. Focused Compliance.  With compliance failures detected 
in the majority of healthcare related whistleblower cases, 
compliance programs should be reevaluated to confirm 
that program activities are focused on relevant risks and 
meet governmental compliance expectations and guidance 
to healthcare organizations. 

4. Enhanced Reporting.  Hotlines, and other reporting 
mechanisms, must be enhanced, internally promoted, 
allow anonymous reports and feedback, and generate 
meaningful reports at levels consistent with the 
organizational size and risk profile.

5. Compliance Certifications.  Certifications reinforce the 
code of conduct while generating information necessary to 
identify and correct problems before they can evolve into 
whistleblower or enforcement problems.

6. Manager Training.  Managers must be sensitized and 
trained to properly handle employee reports, internal 

reporting channels must be improved to ensure proper 
evaluation of reports at the proper levels of the company, 
and adherence to the organization’s commitment to 
encourage reporting and assuage employee concerns 
about retaliation for the reporting of perceived problems. 
Appropriate communication to the reporting employee 
on the results of the report is a key element to managing 
whistleblower risks.

7. Focused Risk Assessment.  Intensifying whistleblower 
risk makes it imperative to identify the evolving and specific 
risks pertaining to the business, and improve controls to 
monitor those risk areas and protect against noncompliant 
arrangements and other triggers for problems.

8. Oversight.  Increased board oversight and reporting 
should include information confirming that the compliance 
program is addressing whistleblower risk, operating properly, 
adequately resourced, properly focused, and will be 
deemed sufficient to merit credit by enforcement authorities.

9. Effectiveness.  Compliance assessments remain essential 
to confirm that key risks are identified, compliance 
functions are coordinated and focused, and reporting 
functions are working to drive the identification and timely 
correction of detected problems.

10. Planning.  Healthcare organizations need to be prepared 
to respond to internally and externally reported compliance 
issues, including the protection of relevant records, quick 
assessment of potential compliance issues, need for 
corrective actions including disclosures, and protection 
against claims of improper internal investigation. It is critically 
important for in-house counsel to be clear in understanding 
who is their client in any compliance related investigations.

Patrick S. Coffey is a partner in the Healthcare, Life Science & 
Education group at Husch Blackwell LLP.
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